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RULES  AND  REGULATIONS 


[ 6320-01  ] 

Title  14 — Aeronautics  and  Space 

CHAPTER  II— CIVIL  AERONAUTICS 
BOARD 

SUBCHAPTER  A— ECONOMIC  REGULATIONS 

[Docket  31520;  Regulation  ER-1032, 
Arndt.  13] 

PART  207 — CHARTER  TRIPS  AND 
SPECIAL  SERVICES 

Charter  Flicht  Limitations 

AGENCY:  Civil  Aeronautics  Board. 
ACTION :  Final  rule. 

SUMMARY:  For  the  reasons  set  forth 
in  SPR-142,  issued  contemporaneously, 
the  Board  is  amending  its  general  charter 
regulations  to  reduce  from  40  to  20  the 
minimum  Advance  Booking  Charters 
(ABC),  One-Stop-Inclusive  Tour  Char¬ 
ter  (OTC),  and  Inclusive  Tour  Charter 
(ITC)  group  size  required  for  split 
charters. 

DATES:  Adopted:  December  15,  1977. 
Effective:  December  15,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Robert  W.  Kneisley,  Office  of  the  (Gen¬ 
eral  Counsel,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue  NW.,  Wash¬ 
ington,  D.C,  20428,  202-673-5442. 

The  Board  finds  that  because  this 
amendment  relieves  restrictions  and 
public  benefit  will  be  derived  from 
putting  it  into  effect  without  delay,  it 
may  become  effective  immediately. 

Accordingly,  the  Board  hereby  amends 
14  CFR  Part  207  as  set  forth  below. 

Revise  the  proviso  at  the  end  of  §  207  - 
11(c)  to  read  as  follows: 

§  207.11  (lliarUT  fliglil  limiliiliun.o. 

*  ♦  ♦  »  * 

(C)  *  *  * 

Provided,  That  with  respect  to  sub- 
paragraphs  (6),  (7),  and  (8)  of  para¬ 
graph  (c) ,  each  person  engaging  less 
than  the  entire  capacity  of  an  aircraft 
shall  contract  and  pay  for  20  or  more 
seats.  With  respect  to  subparagraphs 
(1),  (2),  (3),  (4),  and  (5)  of  paragraph 
(c),  each  person  engaging  less  than  the 
entire  capacity  of  an  aircraft  shall  con¬ 
tract  and  pay  for  40  or  more  seats,  ex¬ 
cept  that,  if  the  entire  capacity  of  an 
aircraft  having  less  than  80  seats  is  en¬ 
gaged  by  no  more  than  two  persons  de¬ 
scribed  in  paragraph  (c) ,  then  either 
one  of  such  persons  may  contract  and 
pay  for  a  minimum  of  20  seats:  And  pro¬ 
vided  further.  That  paragraph  (c)  shall 
not  be  construed  to  apply  to  movements 
of  property. 

(Sections  101(3),  204(a)  and  416(b)  of  the 
Federal  Aviation  Act  of  1958,  as  amended, 
72  Stat.  737,  743  and  771;  49  U.S.C.  1301(3), 
1324(a)  and  1386(b),) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T,  Kaylor, 

Secretary. 

[FR  Doc ,77  36948  Piled  12-29-77;8:45  am| 


[ 6320-01 ] 

[Docket  31520;  Regulation  ER  1033, 

Arndt.  12] 

PART  208 — TERMS,  CONDITIONS  AND 
LIMITATIONS  OF  CERTIFICATES  TO 
ENGAGE  IN  SUPPLEMENTAL  AIR 
TRANSPORTATION 

Charter  Flight  Limitations 
AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

SUMMARY:  For  the  reasons  set  forth  in 
SPR-142,  issued  contemporaneously,  the 
Board  is  amending  its  general  charter 
regulations  to  reduce  from  40  to  20  the 
minimum  Advance  Booking  ’Charter 
(ABC),  One-stop-inclusive  Tour  Char¬ 
ter  (OTC),  and  Inclusive  Tour  Charter 
(ITC)  group  size  required  for  split 
charters. 

DATES:  Adopted:  December  15,  1977. 
Effective:  December  15, 1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Robert  W.  Kneisley,  Office  of  the  Gen¬ 
eral  Counsel,  Civil  Aeronautics  Board, 
1825 'Connecticut  Avenue  NW.,  Wash¬ 
ington,  D.C.  20428,  202-673-5442. 

The  Board  finds  that  because  this 
amendment  relieves  restrictions  and 
public  benefit  will  be  derived  from  put¬ 
ting  it  into  effect  without  delay,  it  may 
become  effective  immediately. 

Accordingly,  the  Board  hereby  amends 
14  CFR  Part  208  as  set  forth  below. 

Revise  the  proviso  at  the  end  of  §  208.6 
(c)  to  read  as  follows: 

§  208.6  Charlor  flight  liniitationH. 

(c)  *  *  * 

4c  *  «  «  * 

Provided,  Tliat  with  respect  to  sub- 
paragraphs  (3),  (7),  and  (8)  of  para¬ 
graph  (c),  each  person  engaging  less 
than  the  entire  capacity  of  an  aircraft 
shall  contract  and  pay  for  20  or  more 
seats.  With  respect  to  subparagraphs  (1) , 
(2),  (4),  (5),  and  (6)  of  paragraph  (c) 
each  person  engaging  less  than  the  en¬ 
tire  capacity  of  an  aircraft  shall  con¬ 
tract  and  pay  for  40  or  more  seats,  ex¬ 
cept  that,  if  the  entire  capacity  of  an 
aircraft  having  less  than  80  seats  is  en¬ 
gaged  by  no  more  than  two  persons  de¬ 
scribed'  in  paragraph  (c),  then  either 
one  of  such  persons  may  contract  and 
pay  for  a  minimum  of  20  seats:  And 
provided  further.  That  paragraph  (c) 
shall  not  be  construed  to  apply  to  move¬ 
ments  of  property. 

(Sections  101(3),  204(a)  and  416(b)  of  the 
Federal  Aviation  Act  of  1958,  as  amended, 
72  Stat.  737,  743  and  771;  49  U.S.C.  1301(3), 
1324(a)  and  1386(b).) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

[FR  Doc.77-36950  Filed  12-29-77:8:46  ami 


t  6320-01 ] 

[Docket  31520;  Regulation  ER-1034, 

Arndt.  22] 

PART  212 — CHARTER  TRIPS  BY 
FOREIGN  AIR  CARRIERS 
Charter  Flight  Limitations 
AGENCY :  Civil  Aeronautics  Board. 
ACTION :  Final  rule. 

SUMMARY :  For  the  reasons  set  forth  in 
SPR-142,  issued  contemporaneously,  the 
Board  is  amending  its  general  charter 
regulations  to  reduce  from  40  to  20  the 
minimum  advance  Booking  Charter 
(ABC) ,  One-stop-inclusive  Tour  Charter 
(OTC),  and  Inclusive  Tour  Charter 
(ITC)  group  size  required  for  split  char¬ 
ters. 

DATES:  Adopted:  December  15,  1977. 
Effective:  December  15,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Robert  W.  Kneisley,  Office  of  the  Gen¬ 
eral  Counsel,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue  NW.,  Wash-  » 
ington,  D.C.  20428,  202-673-5442. 

The  Board  finds  that  because  this . 
amendment  relieves  restrictions  and 
public  benefit  will  be  derived  from  put¬ 
ting  it  into  effect  without  delay,  it  may 
become  effective  immediately. 

Accordingly  the  Board  hereby  amends 
14  CFR  Part  212  as  set  forth  below. 

Revise  the  proviso  at  the  end  of  §  212.8 
(b)  to  read  as  follows : 

§  212.8  Charter  flight  liiiiilutlon.s. 
***** 

(b)  •  •  * 

Provided,  That  with  respect  to  sub- 
paragraphs  (6),  (7),  and  (8)  of  para¬ 
graph  (b),  each  person  engaging  less 
than  the  entire  capacity  of  an  aircraft 
shall  contract  and  pay  for  20  or  more 
seats.  With  respect  to  subparagraph  ( 1 ) , 
(2),  (3),  (4),  and  (5)  of  paragraph  (b), 
each  person  engaging  less  than  the  entire 
capacity  of  an  aircraft  shall  contract  and 
pay  for  40  or  more  seats,  except  that,  if 
the  entire  capacity  of  an  aircraft  having 
less  than  80  seats  is  engaged  by  no  more 
than  two  persons  described  in  paragraph 
(b) ,  then  either  one  of  such  persons  may 
contract  and  pay  for  a  minimum  of  20 
seats:  And  provided  further.  That  para¬ 
graph  (b)  shall  not  be  construed  to  apply 
to  movements  of  property. 

(Sections  101(3),  204(a)  and  416(b)  of  the 
Federal  Aviation  Act  of  1958,  as  amended,  72 
Stat.  737,  743  and  771;  49  U.S.C.  1301(3),  1324 
(a)  and  1386(b).) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 
Secretary. 

[FR  Doc.77-36591  Filed  12-29-77;8:45  am] 
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[  632(M)1  ] 

[Docket  31520;  Regulation  ER-1035, 
Amdt.  20] 

PART  214^TERMS,  CONDITIONS  AND 
LIMITATIONS  OF  FOREIGN  AIR  CAR¬ 
RIER  PERMITS  AUTHORIZING  CHARTER 
TRANSPORTATION  ONLY 

Charter  Flight  Limitations 
AGENCY:  Civil  Aeronautics  Board. 
ACTION :  Final  rule. 

SUMMARY:  For  the  reasons  set  forth 
in  SPR^142,  issued  contemporaneously, 
the  Board  is  amending  its  general  char¬ 
ter  regulations  to  reduce  from  40  to 
20  the  minimum  Advance  Booking 
Charter  ^  ABC) ,  One-Stop-Inclusive  Tour 
Charter  (OTC),  and  Inclusive  Tour 
Charter  (ITC)  group  si?e  required  for 
split  charters. 

DATES:  Adopted:  December  15,  1977. 
Effective:  December  15, 1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Robert  W.  Kneisley,  Office  of  the  Gen¬ 
eral  Counsel,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue  NW.,  Wash¬ 
ington,  D.C.  20428,  202-673-5442. 

The  Board  finds  that  because  this 
amendment  relieves  restrictions  and  pub¬ 
lic  benefit  will  be  derived  from  putting  it 
into  effect  without  delay,  it  may  become 
effective  immediately. 

Accordingly,  the  Board  hereby  amends 
14  CPR  Part  214  as  set  forth  below. 

Revise  the  proviso  at  the  end  of  §  214.7 
(b)  to  read  as  follows: 

§  214.7  Charter  flight  liniilaliuiis. 

«  «  «  *  * 

<b)  *  *  • 

Provided,  That  paragraph  (b)  of  this 
section  shall  not  apply  with  respect  to 
any  foreign  air  carrier  to  the  extent 
that  its  permit  authorizes  it  to  engage 
in  “planeload”  charter  foreign  air  trans¬ 
portation  of  persons:  And  provided  fur~ 
ther.  That  with  respect  to  subpara¬ 
graphs  (6)  and  (7)  of  paragraph  (b> 
each  person  engaging  less  than  the  en¬ 
tire  capacity  of  the  aircraft  shall  con¬ 
tract  and  pay  for  20  or  more  seats.  With 
respect  to  subparagraphs  (1),  (2),  (3), 
(4) ,  and  (5)  of  paragraph  (b) ,  each  per¬ 
son  engaging  less  than  the  entire  ca¬ 
pacity  of  the  aircraft  shall  contract  and 
pay  for  40  seats,  except  that,  if  the  en¬ 
tire  capacity  of  an  aircraft  having  less 
than  80  seats  is  engaged  by  no  more 
than  two  persons  described  in  paragraph 
(h),  then  either  one  of  such  persons 
may  contract  and  pay  for  a  minimum 
of  20  seats. 

(Sections  101(3),  204(a)  and  416(b)  of  the 
Federal  Aviation  Act  of  1958,  as  amended, 
72  Stat.  737,  743  and  771;  49  U.S.C.  1301(3), 
1324(a)  and  1386(b).) 

By  the  Civil  Aeronautics  Board, 
Phyllis  T.  Kaylor, 
Secretary. 

|FR  Doc.77-36952  Piled  12-29-77:8:45  am] 


[  632(M)1  ] 

SUBCHAPTER  D— SPECIAL  REGULATIONS 

[Docket  31520;  Regulation  SPR-142, 
Amdt.  8] 

PART  371— ADVANCE  BOOKING 
CHARTERS 

Interim  Liberalization  of  Charter  Rules 
AGENCY:  Civil  Aeronautics  Board. 
ACTION :  Final  rule. 

SUMMARY :  The  Board  is  relaxing  var¬ 
ious  restrictions  in  its  charter  regulations 
on  an  interim  basis  in  response  to  a  re¬ 
cent  proliferation  of  discount  fares  by 
scheduled  airlines.  The  principal  changes 
are  a  reduction  of  the  advance  purchase 
period  for  Advance  Booking  Charters 
(ABC’s)  to  15  days,  an  allowance  of  15 
percent  fill-up  sales  on  ABC’s,  elimina¬ 
tion  of  minimum-duration  restrictions 
on  ABC's  and  One-stop-inclusive  Tour 
Charters  (OTC's) ,  and  a  reduction  of  the 
minimum  charter  group  size  to  20  on 
ABC’s,  OTC’s,  and  Inclusive  Tour  Char¬ 
ters  (ITC’s).  This  proceeding  was  insti¬ 
tuted  at  the  Board’s  initiative  in  October, 
1977. 

DATES:  Adopted:  December  15,  1977. 
Efifective;  December  15,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Robert  W.  Kneisley,  OfBce  of  the  Gen¬ 
eral  Counsel,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue  NW.,  Wash¬ 
ington,  D.C.  20428,  202-673-5442. 

SUPPLEMENTARY  INFORMA'nON: 
By  notice  of  proposed  rulemaking  SPDR- 
61,'  the  Board  instituted  this  expedited 
proceeding  to  consider  liberalizing  its 
charter  rules  in  several  respects.  The  pro¬ 
posals  were  made  in  response  to  a  num¬ 
ber  of  deeply  discounted  fares  recently 
offered  by  scheduled  carriers  which,  in 
our  judgment,  pose  a  serious  threat  to 
the  survival  of  charter  services  and  sup¬ 
plemental  (charter -only)  carriers.  As  we 
have  stressed,  this  development  endan¬ 
gers  not  only  individual  competitors  but 
the  long-run  survival  of  effective  price 
competition  in  the  air  transportation  in¬ 
dustry  itself.  The  rules  were  to  be  made 
effective  on  an  interim  basis,  until  com¬ 
pletion  of  a  more  comprehensive  charter 
liberalization  rulemaking  proceeding  to 
be  undertaken  in  the  near  future. 

We  received  numerous  comments  on 
SPDR-61  from  charter  tour  operators, 
U.S.  and  foreign  scheduled  carriers,  sup¬ 
plemental  carriers,  U.S,  government 
agencies,  foreign  governments,  and  other 


>  October  14,  1977,  42  FR  55823,  October  19, 
1977. 


interested  persons  and  organizations.' 
’The  proposed  rules  are  generally  opposed 
by  scheduled  carriers,  the  Ekiropean  Civil 
Aviation  Conference,  and  twelve  Euro¬ 
pean  governments  as  premature,  unwise, 
and  eliminating  the  distinction  between 
charter  and  scheduled  services.  On  the 
other  hand,  supplemental  carriers,  the 
Departments  of  Justice  and  Transporta¬ 
tion,  and  many  tour  operators  support 
the  proposals  as  a  legitimate  response  to 
the  increasing  number  of  discount  char¬ 
ter-competitive  fares.  Other  parties  urge 
the  Board  to  take  further  action  in  this 
proceeding  to  liberalize  charter  restric¬ 
tions,  suspend  discount  fares,  and  secure 
foreign  acceptance  of  our  relaxed  charter 
rules. 

After  careful  consideration  of  the 
comments  and  other  relevant  matters, 
we  have  decided  to  adopt  the  proposed 
rules,  but  with  certain  modifications  dis¬ 
cussed  below. 

At  the  outset,  we  are  concerned  by 
comments  of  several  European  govern¬ 
ments  in  opposition  to  the  proposed  rules. 
It  goes  without  saying  that  the  Board 
attaches  great  importance  to  securing 
acceptance  of  U.S.  charter  traffic  by  those 
countries,  and  we  have  carefully  con¬ 
sidered  their  views.'*  However,  we  believe 


*  Comments  were  filed  by  the  Ad  Hoc  Com¬ 
mittee  to  Support  International  Student 
Charters,  Aerllnte  Eireann  Teoranta  (Air  Lin- 
gus) ,  Air  Charter  Tour  Operators  of  America 
(ACTOA),  American  Automobile  Association, 
American  Institute  for  Foreign  Study,  Ameri¬ 
can  Society  of  Travel  Agents,  ASTA-New  Jer¬ 
sey  chapter.  Aviation  Consumer  Action  Proj¬ 
ect,  British  Airways,  Capitol  International 
Airways,  Charter  Travel  CorjMration,  Charter 
Ventiires,  Continental  Illinois  National  Bank 
and  Trust  Company  of  Chicago,  Council  on 
International  Educational  Exchange,  David 
Travels  and  OTC  Tours  jointly.  Department 
of  Justice  (DOJ),  Department  of  Transporta¬ 
tion  (DOT),  Duncan  Tours,  Golden  Holiday 
Tours.  Holiday  Travel  and  Tours,  Interna¬ 
tional  Travel  Arrangers,  International  Travel 
Service,  Japan  Air  Lines,  Ltifthansa  German 
Airlines.  P  T.  Merpati  Nvisantara  Airlines,  Na¬ 
tional  Air  Carrier  Association  (on  behalf  of 
Evergreen  International  Airlines,  Trans  In¬ 
ternational  Airlines,  and  World  Airways), 
Overseas  National  Airways,  Donald  L.  Pevs¬ 
ner,  Sabena  Belgian  World  Airlines,  Scandi¬ 
navian  Airlines  System,  Robert  M.  Sears, 
Sxmtours  Limited,  Certain  Trunkline  Carriers 
(American  Airlines,  Delta  Air  Lines,  Eastern 
Air  Lines,  Northwest  Airlines,  Pan  American 
World  Airways,  Trans  World  Airlines,  and 
Western  Air  Lines),  United  Air  Lines,  and 
Unltours  and  Pleasant  Hawaiian  Holidays 
jointly.  In  addition,  the  Department  of  State 
has  forwarded  the  views  of  the  Emropean 
Civil  Aviation  Conference,  Austria,  Belgium. 
Denmark,  Federal  Republic  of  Germany, 
France,  Greece,  Iceland,  Ireland,  Italy,  the 
Netherlands,  Norway,  Switzerland,  and  the 
United  Kingdom. 

-*  Two  of  those  countries  now  accept  U.S.- 
originating  ABC’s  without  restriction,  two 
reject  ABC’s  entirely,  and  the  others  impose 
various  conditions  and  limitations  upon  their 
acceptance.  Those  European  destinations  re¬ 
ceived  approximately  66  percent  of  all  U.3.- 
originatlng  ABC  passengers  in  the  first  three 
quarters  of  1977. 
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it  unwise  at  least  for  this  interim  period 
to  incorporate  special  restrictions  directly 
into  our  rules  because  of  foreign  op¬ 
position. 

We  are  also  met  with  the  contention, 
advanced  by  several  U.S.  and  foreign 
scheduled  carriers,  that  the  Board  has 
failed  to  set  forth  an  adequate  factual 
basis  for  relaxing  the  charter  regulations 
at  this  time.  They  argue  that  charter 
traffic  has  grown  rapidly  under  existing 
rules,  and  that  the  charter  industry  is 
now  healthy  and  not  in  need  of  protec¬ 
tion  from  scheduled  service  competition. 
They  also  assert  that  the  Board  cannot 
liberalize  its  charter  rules  in  the  absence 
c'  documented  evidence  of  injury  to 
t  ;.-  ter  services  from  the  new  low  fares, 
that  the  Board  has  failed  to  produce  the 
evidence,  and  that  in  any  event  charter 
operations  will  not  be  materially  affected 
in  this  off-season  period. 

We  find  these  arguments  unpersuasive. 
Moreover,  we  firmly  reject  any  notion 
that  the  Board  cannot  adopt  rules  de¬ 
signed  to  forestall  the  likelihood  of  harm 
to  the  public.  In  the  first  place,  the 
growth  of  the  charter  industiy  to  which 
the  scheduled  carriers  refer  occurred  be¬ 
fore  the  establishment  of  the  new  char¬ 
ter  competitive  fares,  and  therefore  is 
not  necessarily  indicative  of  the  pros¬ 
pects  for  the  success  of  charters  in  the 
quite  different  environment  now  prevail¬ 
ing.  The  popularity  of  charter  service 
with  the  traveling  public  does,  however, 
underscore  the  importance  of  acting 
without  delay  to  ensure  that  these  low 
cost  air  transportation  services  remain 
widely  available  and  that  in  the  long  run 
there  exists  a  competitive  environment 
that  produces  low  fares.  We  are  respond¬ 
ing  here  to  an  unprecedented  threat  to 
the  charter  industi*y,  resulting  from  a 
w’ave  of  sharply  reduced  scheduled  fares 
in  prime  charter  markets,  both  domes¬ 
tically  and  abroad.^  Were  the  Board  to 
stay  its  hand  until  unequivocal  evidence 
of  injury  to  charter  interests  became 
available,  we  might  unwittingly  permit 
irreparable  injury  to  a  class  of  carriers 
that  has  played  a  leading  role  in  foster¬ 
ing  genuine  price  competition  in  the 
air  transportation  industry  and  has  pro¬ 
vided  the  incentive  for  the  very  fares 
which  now  endanger  their  economic 
health.  Disaster  need  not  strike  before 


*  la  addition  to  the  fares  discussed  in 
SPDR-61,  a  number  of  other  potentially 
chaj-ter-competltive  scheduled  fares  have  re¬ 
cently  been  proposed  or  have  become  effec¬ 
tive,  e.g.  the  extension  of  super-APEX  fares 
to  various  European  points,  U.S.-Israel  Holi¬ 
day  fares  by  El  Al.  GIT  and  Special-APEX 
fares  by  LOT,  U.S.-Mexico  APEX  and  ITX 
fares  by  American  Airlines,  United’s  refiled 
Oroup-50  Mainland-Hawail  fares.  Pan  Amer¬ 
ican’s  Budget  fares  to  the  North/Central  and 
South  Pacific,  ’TWA’s  refiled  Super  Jackpot 
fares  to  Las  Vegas  and  AeroBus  and  Super 
No-Prills  fares  between  N.Y.  and  Mlami/Pt. 
Lauderdale.  While  Board  action  upon  these 
fares  is  in  various  stages,  and  not  all  the 
fares  may  become  effective  in  their  present 
form,  they  do  represent  a  significant  trend 
toward  the  Introduction  of  low  scheduled 
fares  in  important  charter  markets. 


the  Board  may  act.  We  attach  httle  sig¬ 
nificance  to  the  fact  that  charter  opera¬ 
tions  are  now  in  an  off-peak  period.  The 
liberalized  rules  will  affect  not  only  the 
charter  programs  actually  operated  in 
the  interim  period  but  also  programs 
planned  and  filed  in  the  interim  for  op¬ 
eration  in  the  next  several  months.  Thus 
any  action — or  inaction — on  our  part  at 
this  juncture  will  have  an  impact  on 
charter  activity  well  into  the  peak  sum¬ 
mer  season. 

The  scheduled  carriers  argue  also  that 
the  relief  proposed  in  SPDR-61  goes  be¬ 
yond  what  is  necessary  to  achieve  its 
intended  result.  It  is  contended  that  no 
need  has  been  shown  for  liberalized 
charter  rules  in  markets  where  the  sup¬ 
plemental  carriers  are  not  active  or 
where  deep-discount  fares  are  not 
offerc’-  This  assertion  rests  upon  rn 
unduly  narrow  reading  of  SPDR-61.  As 
w’e  stated  there,  the  purpose  of  liberal¬ 
ized  charter  rules  is  to  provide  relief  for 
“charter  services  in  general  and  sup¬ 
plemental  ♦  *  •  carriers  in  particular,” 
and  the  basis  for  the  proceeding  was 
clearly  tied  to  domestic  as  w^ell  as  inter¬ 
national  low  fare  developments.  Thus, 
insofar  as  a  uniform  relaxation  of  our 
charter  rules  in  all  markets  promotes  the 
availability  of  charter  services — whether 
domestically  or  internationally,  whether 
offered  by  scheduled  or  supplemental 
carriers — our  action  will  have  achieved 
a  desired  result.  Our  purpose  in  this 
rulemaking  is  not  just  to  restore  a  com¬ 
petitive  balance  in  a  certain  few  markets 
but,  more  broadly,  to  create  the  .sort  of 
regulatory  environment  which  will  en¬ 
courage  vigorous  and  healthy  price  com¬ 
petition  in  the  long  run  throughout  the 
industry.  These  rules  of  general  appli¬ 
cability  will  further  that  objective  by 
expanding  the  opportunities  for  charter 
service  in  new  and  undeveloped  markets 
as  well  as  existing  ones.  Finally,  we  point 
out  that  our  charter  rules  already  con¬ 
tain  provisions  which  could  be  used  to 
remedy  any  unintended  consequences 
that  our  action  here  may  have  upon  par¬ 
ticular  scheduled  operations.*  These  pro¬ 
visions  eliminate  any  need  to  incorporate 
directly  into  the  rides  different  restric¬ 
tions  for  different  markets.  Such  a  cum¬ 
bersome  regulatory  scheme  would  very 
likely  cause  confusion  to  the  public,  im¬ 
pose  an  unnecessary  administrative  bur¬ 
den  on  the  Board,  and  run  counter  to  our 
long  range  goal  of  a  simplified  charter 
regime. 


‘The  ABC  and  OTC  rules  provide  that, 
whenever  reasonable  grounds  exist  for  be¬ 
lieving  that  charter  operations  in  particular 
markets  may  be  detrimental  to  the  public 
Interest,  the  Board  may,  on  its  own  Initiative 
or  in  response  to  a  petition  for  relief.  Impose 
limitations  on  the  number  of  charter  flights 
operated  to  and  from  those  points.  14  CPR 
§§  371.5,  378a.5.  These  provisions  empower 
the  Board  to  employ  show-cause  procedures 
or,  when  the  public  Interest  requires,  to  act 
without  prior  notice  In  Imposing  such  limi¬ 
tations  or  additional  restrictions  on  charter 
operations. 


Opponents  argue  also  that  the  pro¬ 
posed  rules  will  only  induce  further 
scheduled  fare  reductions,  leading  ul¬ 
timately  to  a  devastating  price  war  and 
industry  instability.  We  recognize,  and 
do  not  necessarily  discourage,  the  pos¬ 
sibility  of  a  competitive  response  by- 
scheduled  carriers  to  these  new  rules.  We 
certainly  cannot  assume  in  advance  that 
any  response  would  not  represent  legit  ¬ 
imate  price  and  service  competition 
that  would  benefit  the  traveling  public. 
Nor  do  we  rule  out  the  possibility  of 
further  relaxation  of  charter  rules  to  ac¬ 
count  for  changing  circumstances.  Yet 
the  Board  is  not  powerless  to  prevent  the 
sort  of  ruinous  instability  some  parties 
envisage.  We  have  ample  authority, 
through  tariff  suspension,  rulemaking, 
and  other  means,  to  curtail  any  forms 
of  competition  which  we  believe  to  be 
detrimental  to  the  public  interest. 

Finally,  the  scheduled  carriers  contend 
that  the  proposed  rules  are  unlawful 
because  they  fail  to  maintain  an  ade¬ 
quate  distinction  between  charters  and 
individually  ticketed  service,  as  required 
under  the  Federal  Aviation  Act.  We  dis¬ 
agree.  Despite  similar  arguments  raised 
in  the  past  against  other  liberalizations 
of  the  Board’s  charter  rules,  the  courts 
have  long  held  that  Congress  intended 
to  give  the  Board  wide  latitude  to  define 
the  term  “charter”  in  accordance  with 
experience  and  changing  circumstances." 
It  is  established  law  that  no  particular 
restriction  or  set  of  restrictions  is  es¬ 
sential  to  the  legality  of  a  charter  rule, 
so  long  as  all  the  elements  of  the  rule, 
taken  together,  tend  to  maintain  the 
distinction  from  individually  ticketed 
scheduled  service.  The  ABC  and  OTC 
restrictions  we  are  now  modifying  were 
adopted  in  large  measure  not  to  satisfy 
a  legal  concept  of  “charters”  but  to  guard 
against  the  possibility  of  excessive  diver¬ 
sion  from  scheduled  operations  to  the 
new  charter  services.  In  light  of  our  ex¬ 
perience  under  these  rules  and  the 
changed  circumstances  now  affecting 
charter  operations,  we  believe  that  these 
particular  restrictions  are  no  longer 
necessary  to  protect  the  integrity  of 
scheduled  services  and  can  be  relaxed 
without  impairing  the  legality  of  the 
charter  rules. 

Certain  trunkline  carriers  argue  that 
an  evidentiary  hearing,  or  at  least  oral 
argument,  must  be  held  before  final  rules 
may  be  adopted  in  this  proceeding.  This 
action  is  clearly  rulemaking  within  the 
meaning  of  the  Administrative  Proce¬ 
dure  Act  (5  U.S.C.  551  et  seq.)  and  thus 
no  oral  presentation  is  legally  required. 
Although  we  will  deny  the  trunklines’  r?- 
quest,  we  note  that  all  parties  will  have 
further  opportunity  to  explore  the  issues 


0  Trans  World  Airlines,  Inc.  v.  CAB,  545 
F.2ci  771  (2d.  Clr.  1976);  Pan  American 

World  AirvMys,  Inc.  v.  CAB,  517  F.2d  734 
(2d  Cir.  1975):  Saturn  Airways,  Inc.  v.  CAB, 
483  F.2d  1284  (D.C.  Clr.  1973);  American 
Airlines,  Inc.  v.  CAB,  348  F.2d  349  (D.C. 
Cir.  1965). 
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in  greater  depth  in  the  next  phase  of  this 
rulemaking. 

Several  commenters  favor  liberaliza¬ 
tion  of  charter  regulations  but  doubt 
that  the  rules  proposed  in  SPDR-61  will 
have  much  practical  effect,  since  foreign 
governments  are  likely  to  oppose  them.* 
The  Board  is  urged  to  suspend  all  new 
discount  fares  or  at  least  to  condition 
their  effectiveness  to  foreign  points  upon 
the  foreign  government’s  acceptance  of 
liberahzed  charter  rules.  We  believe 
that  such  a  fare  moratorium  is 
unwarranted.  With  respect  to  inter¬ 
national  low  fare  filings,  the  Board 
has  been  following  a  policy,  developed 
after  consultation  with  the  Execu¬ 
tive  branch,  of  permitting  otherwise  ac¬ 
ceptable  charter -competitive  fares  to  be¬ 
come  effective  upon  th*?  conclusion  of 
ad  hoc  agreements  with  the  affected  gov¬ 
ernments  which  would  allow  the  Board 
to  suspend  the  fares  at  a  later  time 
should  they  prove  unduly  damaging  to 
charter  interests.  Finally,  our  action  here 
to  liberalize  the  charter  rules  reduces  the 
need  for  any  across-the-board  suspen¬ 
sion  of  low  fares  in  domestic  markets, 
and  we  shall  continue  to  evaluate  new 
tariffs  on  a  case-by-case  basis. 

ABC  Advance  Purchase  Period  and 
Fill-Up  Sales 

SPDRr-61  proposed  to  reduce  the  ad¬ 
vance  purchase  period  for  ABC’s  from  45 
days  (European  ABC’s)  and  30  days  (all 
others)  to  15  days,  and  to  allow  addi¬ 
tional  sales  after  the  advance  booking 
period  of  15  percent  of  the  seats  con¬ 
tracted  for.  These  proposals  are  endorsed 
by  many  commenters  as  important  ele¬ 
ments  of  relief  for  ABC  operations.  The 
scheduled  carriers  and  other  parties, 
however,  argue  that  the  relaxation  of  the 
advance  booking  requirement  will  cause 
substantial  diversion  of  traffic  from 
scheduled  services  and  that  the  flll-up 
authority  will  be  unenforceable  and 
detrimental  to  consumers.'' 

We  continue  to  believe  that  a  lengthy 
advance  purchase  requirement  imposes  a 
significant  obstacle  to  efficient  market¬ 
ing  of  ABC’s  and  is  no  longer  necessary 
to  protect  competing  scheduled  opera ¬ 


*  Two  oX  these  parties — ACTOA  and  the  Ad 
Hoc  Committee  to  Support  International 
Student  Charters — urge  the  Board  to  aban¬ 
don  the  SPDR-61  proposals  in  favor  of  their 
rulemaking  petitions,  respectively,  for  an 
"Air  Charter”  and  an  ‘'International  Student 
Charter.”  As  we  stated  In  SPDR-61,  these 
petitions,  along  with  several  others  request¬ 
ing  various  forms  of  relief  for  charters,  will 
be  considered  in  the  long  term  charter  rule- 
making. 

’  One  commenter  that  favors  the  15-day 
advance  purchase  period  points  out  that  that 
provision  as  now  drafted  might  be  injurious 
to  consumers,  since  the  operator  would  be 
permitted  to  cancel  an  ABC  on  the  ground 
of  InsufiSclent  participation  as  late  as  15 
days  before  departure.  We  do  not  anticipate 
significant  problems  in  this  respect  during 
the  interim  period,  but  in  the  long-term 
proceeding  we  shall  consider  imposing  on  the 
operator  a  more  restrictive  noncancellation 
period,  such  as  30  days. 


tions.  The  reduction  to  15  days,  coupled 
with  the  limited  15  percent  fill-up  au¬ 
thority,  will  enable  ABC  operators  to 
compete  for  travelers  who,  for  whatever 
reason,  are  unwilling  or  unable  to  make 
firm  plans  several  weeks  in  advance.  We 
are  not  persuaded  by  the  unsubstantiated 
arguments  of  the  scheduled  carriers  that 
these  modifications  will  have  an  unduly 
diversionary  impact.  Although  scheduled 
carriers  have  regularly  raised  the  spectre 
of  massive  diversion  in  opposition  to  ex¬ 
panding  charter  authority,  no  such  un¬ 
toward  results  have  ever  materialized." 
Nor  do  we  believe  that  the  provision  for 
fill-up  sales  will  present  significant  ad¬ 
ministrative  or  enforcement  problems  in 
this  interim  period.® 

Although  we  raised  the  possibility  in 
SPDR-61  of  establishing  a  single  per¬ 
centage  limit  on  fill-up  sales  and  substi¬ 
tutions  combined,  we  have  decided  at 
least  for  this  interim  period  to  adopt 
separate  Umits  of  15  percent  for  each.'” 
This  determination  has  the  advantage  of 
retaining  some  incentive  for  the  ABC 
operator  to  arrange  substitutions  for 
passengers  who  wish  to  cancel  without 
incurring  substantial  forfeiture  of  mon¬ 
ies  paid.  As  several  commenters  recog¬ 
nize,  a  combined  limitation  on  substitu¬ 
tions  and  fill-ups  together  would  encour¬ 
age  the  operator  to  treat  all  late  booking 
passengers  as  fill-ups,  which  are  clearly 
more  profitable  to  the  operator  than 
substitutions. 

Although  some  parties  urge  us  to  go 
further  in  protecting  the  interests  of 
cancelling  passengers — for  example,  by 
prohibiting  the  operator  from  exercis¬ 
ing  fill-up  rights  before  making  substi¬ 
tutions,  or  by  granting  cancelling  pas¬ 


"It  is  interesting  to  note  in  this  regard 
that  only  one  application  for  relief  has  ever 
been  filed  under  the  provisions  in  the  ABC 
and  OTC  rules  authorizing  an  expedited  pro¬ 
cedure  for  curtailing  charter  operations  in 
specific  markets.  That  application,  from  a 
foreign  air  carrier  in  a  fifth-freedom  market, 
was  denied  in  Order  76  1  46,  April  12,  1976. 

»  The  duty  of  the  direct  air  carrier  with  re¬ 
spect  to  fill-up  participants  will  be  essen¬ 
tially  the  same  as  that  toward  substitute 
passengers,  to  wit,  to  record  the  participant’s 
name  on  the  passenger  list,  to  verify  his 
identity,  and  to  see  that  the  percentage 
limitation  fmr  fill-ups  is  not  exceeded.  It  is 
immaterial  that  the  direct  carrier  cannot 
ascertain  which  newly  appearing  passengers 
are  substitutes  and  which  are  fill-ups,  so 
long  as  the  total  numbers  in  each  category — 
which  are  ascertainable — do  not  exceed  the 
allowable  amounts. 

“More  than  16  percent  substitution  will 
be  permitted  in  cases  where  the  operator  has 
made  fewer  than  the  allotted  15  percent  fill¬ 
up  sales,  so  long  as  the  total  of  substitutions 
and  fill-ups  do  not  exceed  30  percent.  Al¬ 
though  we  do  not  anticipate  such  high  sub¬ 
stitution  rates  in  most  cases,  we  see  no 
reason  to  forbid  substitution  beyond  15  per¬ 
cent  when  the  operator  is  willing  to  arrange 
for  it.  However,  the  reverse  will  not  be  per¬ 
mitted,  i.e.,  no  mcwe  than  15  percent  fill-up 
sales  will  be  allowed  even  when  fewer  than 
15  percent  substitutions  are  made;  to  do 
otherwise  would  invite  the  operator  to  make 
additional  flll-up  sales  to  the  detriment  of 
passengers  wishing  to  be  substituted  for. 


sengers  an  unrestricted  right  to  refunds 
upon  tender  of  a  substitute  to  the  op¬ 
erator — such  suggestions  raise  serious 
administrative  and  enforcement  ques¬ 
tions  which  have  not  been  adequately 
examined  in  this  proceeding.  We  will, 
however,  consider  these  proposals  fur¬ 
ther  in  the  next  stage  of  this  rulemaking. 

In  recognition  of  the  somewhat 
greater  clerical  burden  ‘of  complying 
with  the  two  separate  percentage  limita¬ 
tions,  however,  we  are  taking  this  op¬ 
portunity  to  adopt  a  uniform  15  per¬ 
cent  substitution  allowance  for  all  ABC's, 
thereby  eliminating  the  special  20  per¬ 
cent  limitation  (10  percent  from  the 
general  public  and  10  percent  from  a 
standby  list  filed  w'ith  the  Board)  for 
European  ABC’s.  This  change  will  re¬ 
tain  an  ample  allowance  for  substitu¬ 
tions,  but  will  simplify  the  duties  of  the 
operator,  direct  carrier,  and  Board  staff. 
Furthermore,  we  have  decided  to  permit 
operators  of  European  ABC’s  to  charge 
the  same  $25  fee  for  effecting  substitu¬ 
tions  as  have  heretofore  been  allowed  for 
substitutions  on  non-European  ABC's. 
As  several  ABC  operators  point  out,  the 
prohibition  against  charging  fees  for 
European  ABC  substitutions  has  been  a 
deterrent  to  arranging  for  substitutions 
on  those  charters,  and  now  that  we  are 
adopting  a  uniform  substitution  allow¬ 
ance  for  all  ABC’s  it  would  be  anomalous 
to  retain  this  unique  restriction. 

Minimum-stay  Restrictions 

Several  charter  operators,  supple¬ 
mental  carriers,  and  DOT  argue  that 
minimum-stay  requirements  for  ABC’s 
(7  days  for  European  ABC’s,  none  for 
others)  and  OTC’s  (4  days  for  North 
American  OTC’s,  7  days  for  others) 
should  be  eliminated.  They  contend  that 
the  restrictions  serve  no  purpose  other 
than  to  protect  scheduled  services  and 
are  unnecessary  in  the  current  com¬ 
petitive  climate.  They  also  assert  that  the 
provisions  have  inhibited  charter  opera¬ 
tions  in  a  number  of  markets.  Several 
scheduled  carriers,  on  the  other  hand, 
argue  that  the  restrictions  simply  ac¬ 
cord  with  the  travel  desires  of  people 
who  use  charters,  and  no  purpose  would 
be  served  by  eliminating  them. 

We  believe  that  the  tour  operators  are 
basically  correct  in  asserting  that  the 
reasons  which  once  supported  the  im¬ 
position  of  minimum-stay  restrictions  on 
these  charters  are  no  longer  compelling. 
The  OTC  minimum  durations,  for  ex¬ 
ample,  were  adopted  primarily  to  reduce 
anticipated  diversion  of  traffic  from 
scheduled  operations  to  the  new  charter 
service."  Later,  in  adopting  the  ABC  rule, 
we  stated  that  a  minimum-stay  require¬ 
ment  is  not  necessary,  either  to  minimize 
diversion  or  to  distinguish  ABC’s  from 
scheduled  service.  Thus  the  Board  would 
prefer  not  to  adopt  such  a  requirement 
for  any  ABC’s.  However,  in  order  to  move 
toward  commonality  of  charter  rules  with 


It  See  t^e  discussion  in  EDR-281  (39  FR 
39572,  November  8,  1974),  EDR-281B  (40  PR 
17039,  April  16,  1976)  and  SPR-85  (40  FR 
34089,  August  14,  1975). 
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European  countries,  the  Board  has  de¬ 
cided  to  require  a  7-day  minimum  stay 
period  for  European  ABC’s.“ 

In  light  of  the  substantial  change  in 
the  competitive  environment  since  the 
adoption  of  these  restrictions,  we  believe 
they  are  no  longer  essential  either  to 
protect  scheduled  operations  or  to  antici¬ 
pate  foreign  opposition  to  our  rules.  It 
may  well  be  true,  as  many  comments 
assert,  that  elimination  of  the  restric¬ 
tions  will  open  new  markets  to  low-cost 
charter  travel.  On  the  other  hand,  if  the 
opponents  are  correct  that  the  restric¬ 
tions  simply  represent  normal  travel 
needs,  then  we  find  no  reason  to 
perpetuate  what  are  apparently  unneces¬ 
sary  regulations. 

Minimum  Group  Size 

The  proposed  reduction  in  the  mini¬ 
mum  ABC  and  OTC  group  size  from  40 
to  20  is  supported  by  many  commenters 
as  an  appropriate  relaxation  of  an  im¬ 
pediment  to  eiDcient  charter  operations. 
Some  parties,  however,  argue  that  a 
more  restrictive  minimum  group  size 
should  be  imposed  on  charter  flights 
where  aircraft  capacity  is  split  between 
two  or  more  operators,  or  alternatively 
that  a  less  restrictive  requirement  should 
apply  where  a  single  operator  engages 
the  entire  capacity  for  use  by  separate 
charter  groups.  Other  commenters  urge 
us  to  abandon  all  limits  on  group  size 
and  instead  place  a  limit  only  on  the 
number  of  operators  that  may  share  air¬ 
craft  capacity  or  on  the  number  of 
groups  which  may  be  carried  on  a  split 
charter. 

We  have  decided  to  adopt  the  reduc¬ 
tion  in  group  size  as  proposed,  wdth  no 
distinction  made  between  multi-operator 
and  single-operator  split  charters.  For 
the  purposes  of  this  interim  period,  we 
believe  that  fundamental  changes  in  the 
application  of  the  minimum  group  size 
restriction  are  unwarranted.  The  u.sc  of 
20  seats  as  a  lower  limit  for  all  ABC  and 
OTC  groups  has  the  advantage  of  uni¬ 
formity  and  simplicity,  both  for  the 
charter  industry  and  the  Board.** 

Intermingling  of  ABC  Groups 

Our  proposal  to  allow  intermingling  of 
ABC  groups  is  opposed  by  various  com¬ 
menters  on  a  number  of  different 
grounds.  The  scheduled  carriers  contend 
that  intermingling,  coupled  with  the  pro¬ 
visions  allowing  flll-up  sales,  amounts  to 
individually  ticketed  transixirtation. 
rather  than  group  travel,  for  at  least  a 
portion  of  the  ABC  participants.  DOT,  on 
the  other  hand,  urges  the  Board  to  au- 


Regulation  SPR-110,  41  FR  37763,  Sep¬ 
tember  8.  1976. 

“  Certain  tour  operators  request  a  parallel 
reduction  in  the  ITC  minimum  group  size, 
since  ITC’s  are  frequently  operated  in  com¬ 
bination  with  ABC  and  OTC  groups  on  split 
charters.  In  accordance  with  our  goal  of 
simplifying  the  charter  regime,  we  see  no 
reason  to  impose  a  more  restrictive  group  size 
requirement  on  ITC’s  than  on  related  charter 
types  and  w'e  are  amending  the  ITC  rule 
accordingly. 


thorize  one-way  ABC’s  instead  of  per¬ 
mitting  intermingling.  DOT  claims  that 
intermingling  authority  would  bestow  an 
unfair  competitive  advantage  on  large 
tour  operators,  who  could  offer  a  far 
wider  selection  of  return  flight  dates 
than  their  smaller  competitors.  Several 
charter  operators  support  one-way  ABC’s 
as  simpler  and  less  costly  than  inter¬ 
mingling,  and  claim  that  they  would  not 
offer  intermingling  even  if  permitted. 
Only  one  operator  expressed  unqualified 
support  for  intermingling. 

Without  rea:hing  a  final  judgment  on 
the  merits  of  these  views,  the  Board  is 
persuaded  that  intermingling  raises  sev¬ 
eral  questions  which  should  be  exam¬ 
ined  at  greater  length  in  the  next  pro¬ 
ceeding.  Tlie  commenters  may  be  correct 
that  intermingling  authority  will  lead  to 
an  undesirable  restructuring  of  the  tour 
industry,  and  we  prefer  to  address  our¬ 
selves  to  this  issue  more  closely  in  the 
next  phase,  when  one-way  charters  may 
also  be  considered.  Moreover,  it  appears 
that  interminging  authority  would  be  in¬ 
effective  as  an  interim  measure  in  any 
event.  Unlike  the  other  rule  changes  we 
are  making,  intermingling  cannot  easily 
be  adapted  for  u.se  in  existing  ABC  pro¬ 
grams.  which  are  already  being  adver¬ 
tised  with  fixed  return  dates.  In  addition, 
the  need  for  intermingling  authority  is 
les.scned  by  the  reduction  in  the  mini¬ 
mum  permis.sible  group  size  to  20.  A  re¬ 
duction  in  the  group  size  requirement 
is  designed  to  enable  the  charter  operator 
to  offer  a  wider  variety  of  flights  and 
itineraries,  thereby  achieving  much  the 
same  goal  as  intermingling. 

As  a  final  matter,  several  tour  opera¬ 
tors  urge  the  Board  to  announce  that  all 
charter  programs  filed  in  the  interim 
period  will  be  given  “grandfather  rights,” 
or  alternatively  to  set  a  termination  date 
for  effectiveness  of  these  interim  rules. 
Their  concern  is  that  the  validity  of 
charter  programs  filed  and  approved 
under  the  interim  rules  will  be  placed 
in  doubt  in  the  event  that  the  Board 
later  adopts  more  restrictive  charter 
rules,  before  the  expiration  of  the  pro¬ 
grams.  The  Board  is  aware  of  the  theoret¬ 
ical  possibility  of  this  kind  of  conflict 
but  ,.we  believe  the  specific  relief  re¬ 
quested  is  unnecessary.  The  Board  has 
authority  to  act  by  waiver  or  other 
means  to  alleviate  any  unfairness  which 
might  arise  in  the  application  of  these 
rules. 

The  Board  finds  that  because  these 
amendments  relieve  restrictions  and  pub¬ 
lic  benefit  will  be  derived  from  putting 
them  into  effect  without  delay,  they  may 
become  effective  immediately. 

O’Melia.  Vice  Chairman,  Concurring  In 
Part,  Dissenting  In  Part 

I  joined  in  the  approval  of  SPDR-61, 
not  only  as  a  response  to  the  threat  that 
deeply  discounted  scheduled  fares  might 
pose  for  charters,  but  also  because  I  have 
always  advocated  and  pressed  for  a  pro¬ 
gressive  program  of  charter  liberaliza¬ 
tion  and  simplification.  I  believe  that 
charter  restrictions  that  are  arbitrary 


and  unnecessary  should  be  reduced  or 
eliminated  whenever  possible.  However, 
in  moving  toward  a  more  liberal  and 
simplified  charter  system  w’e  cannot  ig¬ 
nore  the  legitimate  preoccupation  of 
other  governments,  which  are  concerned, 
as  we  are,  that  further  liberalization  of 
charter  rules  should  not  serve  unneces¬ 
sarily  to  impair  scheduled  services. 

We  are  aware  from  communications 
that  have  been  made  a  part  of  the  record 
in  this  proceeding  that  a  substantial 
number  of  European  governments  feel 
very  strongly  that  the  changes  presently 
under  consideration  are  excessive  and 
unwarranted.  In  the  absence  of  bilateral 
agreements  providing  that  the  charter 
rules  of  the  country  of  origin  will  prevail, 
countries  of  destination  have  the  right  to 
decide  if  foreign  originating  charters  are 
to  be  admitted.  We  ourselves  insist  upon 
that  right.*  Perhaps  in  recognition  of 
this,  and  in  response  to  previous  Euro¬ 
pean  resentment  that  their  views  were 
neither  invited  nor  given  any  w’eight,  the 
U.S.  Government  made  a  special  point  of 
inviting  the  comments  of  the  European 
governments  on  the  proposed  changes. 
Almost  universally  they  replied  that  the 
changes  were  unacceptable.  This  nega¬ 
tive  view  is  undoubtedly  prompted  in 
part  by  the  fact  that  we  have  not  had 
for  other  charter  liberalizations  adopted 
by  the  Board  a  period  of  experimentation 
of  sufficient  duration  to  be  able  to  judge 
their  impact  W'ith  assurance.  It  is  impor¬ 
tant,  if  we  are  to  establish  the  more  com¬ 
petitive  regime  that  W’e  desire,  that  we 
have  to  the  greatest  extent  possible  the 
support  and  cooperation  of  our  foreign 
counterparts,  particularly  in  Europe,  a 
geographic  area  of  major  interest  to  our 
charter  carriers  and  operators.  We  are 
much  less  likely  to  win  their  cooperation 
if  w'e  appear  to  be  hastily  seeking  to  ram 
dow'n  their  throats  charter  changes  that 
they  fear  and  oppose.  The  Board  unani¬ 
mously  recognized  the  need  to  seek  ac¬ 
ceptability  of  our  charter  rules  in  major 
destination  countries  when  it  first  pro¬ 
posed  special  provisions  for  so-called 
“European  charters".*  That  gesture  of 
accommodation  proved  to  be  useful  in  our 
charter  discussions  with  European  gov¬ 
ernments,  and  in  my  opinion  contributed 
to  a  better  negotiating  environment. 

In  considering  the  charter  liberaliza¬ 
tions  now  being  adopted,  I  am  not  con¬ 
vinced  that  all  of  the  changes  set  forth 
in  SPDR-61  need  to  be  implemented 
immediately.  SPDR-61  was  adopted  as 
an  “emergency  relief”  measure  because 
the  Board  feared  that  recent  sharply 
discounted  fares  of  scheduled  carriers 
would  “endanger  the  survival”  of  char¬ 
ter  services.  At  this  time  the  Board  does 
not  claim  to  have  factual  evidence  that 
charter  operations  indeed  face  such  a 
threat,  and  the  final  rule  has  necessarily 
shifted  its  ground  to  “long  run”  consid¬ 
erations.  A  more  modest  modification 
at  this  time  would,  of  course,  not  pre- 


^  Deutsche  Lufthansa,  A.G.  v.  C.A.B.,  479 
P.  2cl  912  (D.C.  Circuit,  1973). 

2  EDR-294,  February  10,  1976,  Docket  28852. 
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elude  a  more  complete  liberalization  in 
the  proceeding  for  a  more  permanent 
amendment  of  charter  rules  that  we 
have  already  announced  in  SPDR-61 
and  that  the  final  rule  now  says  will 
be  “undertaken  in  the  near  future”. 

This  does  not  mean  that  I  disagree 
with  making  a  definitive  move  toward 
a  freer  charter  environment  at  this  time. 

I  concur  that  we  should  finalize  the  pro¬ 
posed  amendments  and  would  dissent 
only  in  one  respect.  I  would  liberalize 
the  ABC  advance  purchase  requirement 
uniformly,  by  reducing  the  advance  pur¬ 
chase  period  by  15  days  for  all  destina¬ 
tions.  This  would  appear  more  equitable 
than  the  results  of  the  majority’s  deci¬ 
sion,  which,  not  only  declines  to  give 
some  measure  of  accommodation  to  the 
views  solicited  from  the  European  au¬ 
thorities,  but  goes  on  to  impose  a  more 
drastic  liberalization  to  charters  des¬ 
tined  for  Europe  than  to  the  rest. 

In  taking  this  position,  I  want  to  state 
again  that  I  consider  it  very  important 
to  seek  to  negotiate  charter  bilateral 
agreements  with  principal  charter  desti¬ 
nation  countries  that  will  assure  charter 
carriers  and  operators  an  international 
environment  in  which  they  can  plan  and 
operate  charter  programs  with  greater 
ease  and  certainty.  Agreements  based  on 
the  charterworthiness  rules  of  the  coun¬ 
try  of  origin  would,  in  my  opinion,  be 
the  most  desirable  and  most  conducive 
to  a  responsive  and  flexible  regime.  After 
obtaining  country  of  origin  agreements, 
and  in  preparation  for  entering  into 
such  agreements,  we  would  want  to  see 
our  foreign  aviation  partners  adopt  reg¬ 
ulatory  policies  that  are  progressive,  but 
also  restrained  and  sensitive  to  possible 
dangers.  I  think  it  is  incumbent  upon 
us  too  to  demonstrate  equal  restraint 
and  sensitivity. 

(S)  Richard  J.  O’Melia. 

Chairman  Alfred  E.  Kahn,  Concurring 

IN  Part,  Dissenting  in  Part 

I  agree  with  the  views  of  Vice  Chair¬ 
man  O’Melia. 

(S)  Alfred  E.  Kahn. 

Accordingly,  the  Civil  Aeronautics 
Board  hereby  amends  14  CFR  Part  371 
as  set  forth  below. 

1.  Amend  the  table  of  contents  by  re¬ 
designating  §  371.14  as  indicated  in  item 
3,  below. 

Sec. 

*  •  •  *  • 

371.14  Substitution  and  fill-up  sales. 

•  *  •  •  • 

•2.  Revoke  and  reserve  paragraph  (d) 
of  §  371.10  and  revise  paragraph  (b)  of 
§  371.10  to  read  as  follows: 

§  371.10  Advance  booking  charier  gen¬ 
eral  requirements. 

«  •  •  •  « 

(b)  The  charter  contract  must  be  for 
20  or  more  seats. 

*  *  •  •  « 

(d)  [Reserved] 

•  «  •  *  • 


3.  Redesignate  and  revise  5  371.14  to 
read  as  follows: 

§  371.14  Substitution  and  fill-up  sales. 

(a)  Substitutes  may  be  arranged  for 
charter  participants  at  any  time  preced¬ 
ing  departure,  but  only  in  accordance 
with  the  following: 

(1)  The  charter  participant  for  whom 
a  new  participant  is  substituted  shall  le- 
ceive  a  full  refund  of  all  monies  paid  to 
the  charter  operator  with  respect  to  the 
charter,  except  that,  the  charter  opera¬ 
tor  may  reserve  the  right  to  retain  an 
administrative  fee  of  not  more  than  25 
dollars  for  effecting  the  substitution. 

(2)  The  total  number  of  substitutes 
shall  be  no  greater  than  15  percent  of 
the  number  of  seats  contracted  for. 

(b)  The  charter  operator  may  make 
flll-up  sales  to  participants  on  and  after 
the  date  on  which  the  passenger  list  is 
filed,  up  to  fifteen  percent  of  the  num¬ 
ber  of  seats  contracted  for. 

4.  Revise  paragraphs  (b)  and  (c)  of 
§  371.25  to  read  as  follows: 

§  371.25  Operating  authorization  of 

tour  operators. 

♦  *  *  4>  « 

(b)  Not  later  than  15  days  prior  to 
the  scheduled  date  of  the  departure  of  a 
charter,  the  charter  operator  shall  si¬ 
multaneously  : 

(1)  Transmit  to  the  direct  air  car- 
riervs) :  (i)  a  statement  of  the  charter 
operator  afurming  that  each  participant 
has  entered  into  a  contract  with  the  op¬ 
erator  as  provided  in  this  part,  and  has 
made  full  payment  of  the  total  price  of 
the  charter:  (ii)  a  statement  of  the  de¬ 
pository  bank,  if  any,  affirming  that  it 
has  received  a  deposit  of  the  total  charter 
price  payable  to  the  direct  air  c...rrier(s) ; 
and  (iii)  two  copies  of  the  passenger  list, 
certified  as  required  by  paragraph  (d) 
of  this  section;  and 

(2)  Pile  with  the  Board  (Investigation 
and  Audit  Division,  Bureau  of  Enforce¬ 
ment)  an  original  passenger  list.  The 
passenger  list  shall  be  filed  on  CAB  Form 
371-1,  which  appears  as  Appendix  A  to 
this  Part,  and  shall  set  forth  the  r'.me  of 
each  passenger  in  alphabetical  order,  his 
or  her  address  and  telephone  number, 
and  the  name,  address,  and  telephone 
number  of  the  travel  agent  (if  any)  who 
sold  the  charter  to  the  passenger.  The 
information  required  by  this  paragraph 
to  be  filed  with  the  Board  shall  be  deemed 
filed  on  the  U.S.  Postal  Service  postmark 
date  imprinted  on  the  envelope. 

(c)  A  charter  operator  may  correct 
typographical  or  spelling  errors  on  filed 
passenger  lists  by  filing  a  list  of  correc¬ 
tions  with  the  Investigation  and  Audit 
Division,  Bureau  of  Enforcement.  A 
charter  operator  may  make  no  other 
changes  except  corrections  of  clerical 
errors  on  filed  passenger  lists,  in  ac¬ 
cordance  with  the  following  conditions: 

(!)**• 

(2)  The  charter  operator  files  the  fol¬ 
lowing  documents  with  the  Investigation 
and  Audit  Division,  Bureau  of  Enforce¬ 
ment:  (i)  a  list  of  corrections,  (li)  a 


statement  certifying  that  any  name  to 
be  listed  by  means  of  correcting  a  filed 
passenger  manifest  would  have  appieared 
on  the  original  manifest  but  for  a  clerical 
error  in  preparing  the  list,  and  (iii)  a 
photostatic  copy  of  the  passenger’s  can¬ 
celled  check,  or  if  there  be  none,  a  copy 
of  a  receipt  or  other  kind  of  written  evi¬ 
dence  showihg  full  payment  of  the 
charter  price  prior  to  the  filing  of  the 
passenger  list. 

***** 

§  371.25  [Amended] 

5.  Revise  para.graph  (d)  of  §  371.25  by 
deleting  the  words  “or  standby.” 

§  371.30  [Amended] 

6.  Revise  paragraph  (c)  of  §  371.30  by 
deleting  the  words  “and  the  list  of 
standbys  have”  and  inserting  in  their 
place  the  word  “has.” 

7.  Revise  paragraph  (b)  of  §  371.41  to 
read  as  follows ; 

§  371.41  Direct  air  carrier  to  identify 
enplunemcnls. 

***** 

(b)  The  direct  air  carrier  shall,  at  the 
time  of  enplanement,  enter  on  its  copy 
of  the  passenger  list  the  documentary 
source  of  the  identification  required  by 
paragraph  (a)  above,  including  the 
number  appearing  on  the  documents,  to¬ 
gether  with  the  name  of  any  enplaning 
passenger  whose  name  does  not  already 
appear  on  the  passenger  list.  The  num¬ 
ber  of  newly  entered  names  shall  not 
exceed  the  total,  amounts  of  substitute 
passengers  as  specified  in  §  371.14(a)  of 
this  Part  plus  fill-up  passengers  as  speci¬ 
fied  in  §  371.14(b)  of  this  Part. 

(Sections  101(3),  204(a)  and  416(b)  of  the 
Federal  Aviation  Act  of  1958,  as  amended,  72 
Stat.  737,  743  and  771;  49  U.S.C.  1301(3), 
1324(a)  and  1386(b).) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 
Secretary. 

[FR  Doo.77-36947  Filed  12-29-77;8:45  am) 

[ 6320-01  ] 

[Docket  31520;  Regulation  SPR-144, 
Arndt.  20] 

PART  378— INCLUSIVE  TOUR 
CHARTERS 

Minimum  Group  Size 
AGENCY :  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

SUMMARY:  For  the  reasons  discussed 
in  SPR-142,  issued  contemporaneously, 
the  Board  is  amending  its  Inclusive  Tour 
Charter  (ITC)  rule  to  reduce  the  mini¬ 
mum  ITC  group  size  from  40  to  20. 

DATES:  Adopted:  December  15,  1977. 
Effective:  December  15,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Robert  W.  Kneisley,  Ofllce  of  the  Gen¬ 
eral  Counsel,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue  NW.,  Wash¬ 
ington,  D.C.  20428,  202-673-5442. 
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Tlie  Board  finds  that  because  tlris 
amendment  relieves  restrictions  and 
public  benefit  will  be  derived  from  put¬ 
ting  it  into  effect  without  delay,  it  may 
become  effective  immediately. 

Accordingly,  the  Board  hereby  amends 
14  CFR  Part  378  as  set  forth  below. 

Revise  subparagraph  (b»  of  §  378.2 
to  read  as  follows: 

§373.2  Dpriiiiiit!'!  . 

ibi  *  ' 

(5)  An  aircraft  under  charter  to  one 
tour  operator  or  foreign  tour  operator 
may  carry  any  number  of  tour  groups: 
Provided,  That  if  more  than  one  group 
is  carried,  the  charter  contract  for  each 
of  the  groups  shall  be  for  20  or  more 
seats. 

***** 
(Sections  101(3),  204(a)  and  416(b)  of  the 
Federal  Aviation  Act  of  1958,  a.s  amended,  72 
Stat.  737,  743  and  771;  49  U.S.C.  1301(3), 
1324(a)  and  1386(b) .) 

By  the  Civil  Aeronautics  Board, 
Phyllis  T.  Kaylor, 

Secretary. 

[FR  Etoc  .77-36953  Filed  12-29-77;  8;  45  am| 


[ 6320-01 ] 

(Docket  31520;  Regulation  SPR-143, 
Arndt.  16] 

PART  3783 — ONE-STOP-INCLUSIVE 
TOUR  CHARTERS 

Minimum  Group  Size 
AG22NCY ;  Civil  Aeronautics  Board. 
ACTION:  FinAl  rule. 

SUMMARY:  For  the  reasons  discussed  in 
SPR-142,  issued  contemporaneously,  the 
Board  is  amending  its  One-stop-inclusive 
Tour  Charter  (OTC)  Rule  to  reduce  the 
minimum  OTC  group  size  from  40  to  20, 
and  to  eliminate  the  requirements  for 
minimum  duration  of  OTC’s. 

DATES:  Adopted:  December  15,  1977. 
Effective:  December  15, 1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Robert  W.  Kneisley,  OfSce  of  the  Gen¬ 
eral  Counsel,  Civil  Aeronautics  Board. 
1825  Comiecticut  Avenue  NW.,  Wash¬ 
ington,  D  C.  20428,  202-673-5442. 


The  Board  finds  that  because  this 
amendment  re*lieves  restrictions  and  pub¬ 
lic  benefit  will  be  derived  from  putting  it 
into  effect  without  delay,  it  may  become 
effective  immediately. 

Accordingly,  the  Board  hereby  amends 
14  CFR  Part  378a  as  set  forth  below. 

Revoke  and  reserve  paragraph  (d)  of 
§  378a. 10  and  revise  paragraph  <b)  of 
§  378a. 10  to  read  as  follow’s: 

§. 378a. 10  Otio-siop-iiu-Iiihivr  lour  <-|iur- 
lor  gnioral  rcquiroinrulfi. 

♦  ♦  *  ♦  * 

(b>  The  charter  contract  must  be  for 
20  or  more  seats. 

***** 
(Sections  101(3),  204(a)  and  416(b)  of  the 
Federal  Aviation  Act  of  1958,  as  amended,  72 
Stat.  737,  743  and  771:  49  U.S.C.  1301(3), 
1324(a)  and  1386(b).) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

[FR  DOC.77-3G949  Filed  12-29-77;8:45  am] 
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